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GRANT LATTIN 
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WoodbridgcVA 22192 F«i: (703)497-7249 
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From; CDR Buiton J. Wahimn, JAGC, USN, 042-48-1374/2500 

To: SeoctaiyoftheNavy 

Via: CWrf of Naval Persoimd (PERS-80) 

Subj: REQUEST FOR SPECIAL SELECTION BOARD 

Rrf: (a) Title 10, United States Code 

(b) DoD Directive 1320.1 1 of 6 May 96 

(c) SECNAVINST 1401. IB 

(d) DoD Instruction 1320.14 of 24 Sep 96 

(e) SECNAVINST 1420.1A 

End: (1) OfSdal documents for FY-01 JAG CoipsCqitaiii promotion board 

(2) DedarationofCDR Burton J. Wahman, JAGC, USN 

(3) HistoiyofAssignmeotB for CDR Wahman 

(4) Declaration ofCAPT Henry RMoUnengoII, JAGC, USN, of 

(5) Declaration ofCDR(CAPT select) Marie D.Lawton, JAGC, USN, of 

(6) DecUiation of CAPT Michael L. Fetoily, USN 

(7) COMDESRON 28 Uriel 100 of 13 Feb 99 w/ endorsements 

(8) ADMVemonE. Clark,USN,hrofl5Nov0I 

(9) Joint Mentoiious Unh Award w/ supporting documents 

(10) Declaration ofCAPT Weston D. Burnett, JAGC, USN (Ret.) 

(11) LtrofRecommeodationftom CAPT David P. Price, JAGC, USN 

(12) DoD IG Report oflnvestigationof22 Jul 02 (Redacted by DoD IG) 



. Eodosuie (1) establishes that CDR Buiton J. Wahman, JAGC, USN, was 
considered by the FY-0 1 JAGC Captain USN promotion selection boani, and he was not selected. 
It also confirms the members of that board. CDR Watenan respectfolly requests a special 
selection board for the reasons stated bdow. This request is made pursuant to section 628 of 
reference (a), and references (b) and (c). Enclosures (2) - (12) are provided in support of this 
request. 

2' Snmm.r. .nd B«ckiTnimrt. COR Wahman alleges that he was uot sdcctcd for 
promotion for captam because unknown members of that boaid consideied evidence fltim outside 
his ofBdal record. The evidence will show that CDR Waltman was assigned as the defense 
counsel to defend the commandmg officer mvoh^ed ma high-profile ship colBsioa DuetoCDR 
Wahman's actions as a defense counsel made m behalf of his client in that case, the senior 
leadership of the Navy JAG Coips was not pleased with CDR Wahman, and those senior 
members considered CDR Wahman's actions as a defense counsel when considering him for 
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promotioii to cf^itain. Based on his official record, there is no other logical explanation to 
explain his failures of selection to captain. 

3. The Law. To approve a request for a special selection board, section 628(b)(lXA) of 
reference (a) demands that the Secretary detmnine that the action of the original selection board 
be contrary to law or involve material enor of fact or material aHministrative error . 

[En:q)hasis added.] Paragra{di 8.c of reference (c) states: 

CD .-.. 

(2) Any act of a promotion selection board that deprives the officer concerned 
of a constitutional or statutory right is contrary to law .rEmphasis added.] 

(3) Any ermr nf fart nr admin iwt rativtypniredural eiTOr that i« mnrft likriy 

than not to have deprived the office aincemed <rf a fair and fanpartial 
consideration by Uie board is » material «*rmr [Emphasis added.] 

Section 61S(b)(6) of reference (a) pnmits the Secretary to furnish board members with 
guidelines that may be necessary to perform their duties. Violation of those guidelines (in tiie 
Department of the Navy these secr^arial guidelines are called a precept) would therefore be 
contrary to law . Additionally, section 6 13 of reference (a) requires each board member to take 
an oath that the members will perform their duties "without prejudice or partiality" and a 
violation of that oath would lil^wise be contrary to law . 

4. Prejudiced or Partial B narH Mgmharg- Each board member was required by the board 
precept that was authorized by statute and regulation to consider only evidence contained in CDR 
Waltman's official record. T^ey were permitted to consider other facts within their personal 
knowledge but only if that evidence would not be considered advMse to CDR Waltman. The 
evidence of this case will show that CDR Waltman's official record was among the best of those 
considered, and further, that the only facts that board members could have considered to not 
select CDR Waltman were facts the board members were prdiibited by law from considering. 
The reliance upon such facts not contained in CDR Waltman's official record, and the reliance 
upon facts not prap^ly before the board members was therefore contrary to law or was a 
material adnrinistratiTe error, or both. 

5. Detailed Facts in Support of fliis Request 

a- CDR Waltman's Staten^wit. p^ote: It is absolutely essential that the reviewer 
read enclosure (2) which is incorporated by reference into this request I^rtinent sections are 
included in this request for enq>hasis.] CDR Waltinan states tiiat he was not selected for 
promotion to captain because of his zealous representation of a high-profile client, the CO of the 
USS ARTHUR W. RADFORD (DD 968). after a 4 February 1999 collision of that naval vessel 
with a merehant vessel. This collision occurred in the year immediately preceding the FY-01 
board when CDR Waltman was in the primary zone. It was necessary in the defense of his client 
to allege improper conduct by a 3-star flag officer and that officer's Staff Judge Advocate 
pertaining to the detachment for cause of CDR Waltman' s client. [The chain of command was 
upset that CDR Waltman had implied that his client' s detachment for cause was improp^y 
influenced by Commander, Naval Surface Atlantic, with the tacit approval of his Staff Judge 
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Advocate, a respected senior Navy JAG Coips Captain. See enclosure (7).] Otiier senior JAG 
Coips officers have attributed CDR Waltman's nonselection to the Radfoid case. See enclosure 
(2). 

b. A Board Ntonber Discussed RADFORD Case Just Before Board Convened . 
CDR Waltman's fonner commanding officer, who was the commanding office of the Naval 
Legal Service Office Mid-Atlantic, Norfolk, at the time of the RADFORD collision, said as the 
FY-01 board met, that if the board membos voted CDR Waltman's record, he would be 
promoted, but if they voted RADFORD, he was in trouble. This officer also admitted discussing 
the RADFORD case with a specific FY-01 board member. That board member refused to 
discuss her knowledge of CDR Waltman's board deliberations with counsel for CDR Waltman 
citing her oafli of secrecy. Please remember that senior JAG Coips officers comprised five of the 
seven membeis of this board. See enclosures (2) and (11). 

c. CDR Waltman's Official Record was at the Top of Promotion Zone and 
RADFORD is the Only Explanation for Failure to Select . Qiclosure (3) is a history of CDR 
Waltman's assignments. Enclosures (4) and (5) are assessments of CDR Waltman's official 
record by ofQceis who had a du^ to evaluate official records and provide formal records reviews 
for JAG Corps officers. These offices have concluded that CDR Waltman had nothing in his 
record that explained his failure of selection and that his official record was one of the top 
records before the board. Seven officers were selected by that board. The declarant in enclosure 
(4) was the recorderfor the FY-01 board. [Note: CAPT Molinengo, the recorder, has provided 
this information in support of CDR Waltman's request even thou^ he sat in as the board 
deliberated. He is bound by his oath of secrecy not to discuss the board deliberations and he l^s 
honored that oath. An investigation by the Navy or DoD Inspector Genoal could obtain a release 
of these board members and the rectxder from their oath of secrecy to determine what actually 
happened in this board.] The declarant in enclosure (S) cannot think of any other explanation for 
CDR Waltman's failure to select other than the Radford case. This fact is further coiroborated 
by the officer who recently siqnrvised CDR Waltman in his duti^ at the Naval War College. 
This senior Navy line officer, not a JAG Corps officer, confinns that when he inquired about 
CDR Waltman's qualifications for this current 0-6 assignment even though he was an 0-5, he 
was told that CDR Waltman was not an 0-6 because he was too zealous in his representation in 
the Radford case and that CI^ Waltman would never be selected to 0-6 because of it See 
enclosure (6). 

d. CNO's Promotion Recnmmftnriatinn No less a Navy officer than Admiral 
Vernon E. Qark, the Chief of Naval Operations, has personally vouched for CDR Waltman's 
qualifications, and has strongly recommended his promotion to c^tain. See enclosure (8). 

e. Successful Tour as an 0-6 . Enclosure (9) documents CDR Waltman's superb 
perfonnance of duty while serving in a c^tain/O-6 billet Ife has already proven his ability to 
perform as a certain. The unit that he led was the only legal office ever awaited a Joint 
Meritorious Unit Award by the Secretary of Defense. Enclosure (10) documents CDR 
Waltman' s p^onnance of duty both before and a&ei Radftntl and die declarant, a retired Navy 
JAG Corps Captain, is puzzled by CDR Waltman's nonselection. 
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f, DoD IG hivestipation Documents Similar Problems with JAG Corps Prpmodon 
Boards . Enclosure (12) is a redacted Department of Defense fospector Genra^'s Report of 
Investigation. This investigation confirms that senior members of the JAG Coips have 
previously violated promotion board regulations and federal law pertaining to the confidentiality 
of selection boards. Enclosure (I) confirms that one of those officers was a board member in the 
FY-01 board that failed to select CDR Waltman.- R is just this type of behavior by board 
mraibeis that is suggested by the evidence in CDR Waltman's case. RADM Guter was a 
President of the FY-02 board. RADM Lohr was President of the FY-03 board. 

g. Another Example of Alleged JAG Corps Leadership ImproiMJeties in the 
Selection Board Process. The other example surrounds the alleged statements and promises 
made by the form^ Judge Advocate General of the Navy, RADM Donald J. Guter, JAGG, USN 
^et.) before the convening of the Assistant Jud^ Advocate General (AJAG) selection board 
which allegedly necessitated his rranoval as President of the AJAG board on the Friday before 
the board convened. RADM Steven B. Kantrowitz, JAGC, USNR, was then assigned as 
President of the board. 

6. The Duty of Board IVfembCTs. Reference (d) is the Department of Defense regulation 
that governs the conduct of promotion selection boards. Paragr^h 6.2.1.3 states: 

Any board member who believes that he or she cannot, in good conscience, 
perform his or her duties as a monber of the board without prejudice or 
partialitv has a duty to reoiMSt wlicf bv the Secretary of theMilitaiy 
Departmrat conconed from such duty. [Emphasis added]. 

This regulation was made appUcable to the board members in CDR Waltman's selection board 
by paragraph 12 of reference (e) and the precept signed by the Secretary of the Navy, contained 
widun enclosure (1), specifically directing the membra^ to coiiq)Iy with reference (d), and to 
certiiy their coiiq>liance with reference (d) upon conqiletion of the board's deliberations. See 
specifically paragraph 16.f of the enclosure to die precept It uses the identical language cited 
above. In other words, if a boaM member knew information about CDR Waltman regarding the 
RADFORD case that would cause that memba* to be prejudicial or partial, that member had a 
du^ to request relief. 

7. Board Members FaUure to Comply wifli Dirtv was Cootrarr to Law. 

a. The Law. A board member has a "duty" to request relief if he cannot perform the 
duties as a member without prejudice or partiality. This duty is virtually identical to the duty that 
a federal judge has when his impartiality may be questioned. "Any justice, judge, or magistrate 
of the United States shall disqualify himself in any proceeding in whi^h his impartialitv mig ; ht 
reasonably be questioned. " See 28 U.S.C. § 455. Enqihasis added. Please notice, tiiat lilre a 
board m»nber, a jud^ has a duty to disqualify himself (or in the case of a board member, to 
request relief) when his impartiahty may be questioned (or in the case of a board mend)^, when 
there may be prejudice or impartiahty). In such cases, actual jnejudice or inqtartiaUty does not 
need to be proven. The evil to be avoided is not actual prejudice, but ratiier the £q)pearance of 
partiality. 
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b. The Courts. Hiough unable to find a court decision addressing this issue in a 
promotion board case, there are many cases discussing this issue in the analogous situation of a 
federal judge. The principle is the same since the rule is virtually identical. The Supreme Court 
of the United States has held that when detennioing whether a judge should disqualify himself, 
the judge's actual knowled^ of facts creating an qipearance of impartiality by the judge is not 
necessary, but rather, one need only show that the public mi^t reasonably believe that the judge 
knew of facts creating an appearance of impropriety. It is an objective test, not a subjective test 
by the jud^. Liljeberg v. Health Services Acquisition Corp., 486 U.S. 847, 859-861, 108 S.Ct 
2194, 2202-2203, 100 L.Ed. 855, 872-873 (1988). In a more recent federal case interpreting the 
same language, the court held that the goal is to txact the appearance of impartiality thtwgh 
no actual partialis exists. The test is if a reasonable man, were he to know all the 
circumstances, harbor doubts about the judo's tnq>artiality. If so, then disqualification is 
demanded. United States v. Avilez-Reyes,lG0F.3d2S8,259 {5^ Cii. 1999). So the question we 
must ask is whether or not a reasonable man would harbor doubts about a board menid}er*s 
inq)artia]ity if he knew all the circumstances. Anotha- fedea^ court, specifically in a military 
promotion board case, stated "whoe the error is the violation of a provision designed to protect 
against a genra^ form of prejudice, and there is no way of detomirung whether actual prejudice 
was involved in highly subjective and secret decision-making, we conclude that this right was not 
had." Doyle v. United States, 220 Q. CI. 285, 306, 599 F.2d 984, 997-998 (Q. CI. 1979). Uke 
the Court of Claims, aftra consideration of the facts and the law in this case, one must conclude 
that prejudice occurred in CDR Waltman's case, and failure of the board members to request 
relief from their duties was contrary to law or was a material administratiTe error , or both. 
Thraefore, the law requires that CDR Waltman receive a special selection board. 

S. Request for RdJrf . Based upon the above information and in accordance with reference 
(c), CDR Waltman respectfully requests tfiat die Secretary of the Navy aufliorize a special 
selection board be convened for the FY-01 JAG Corps Cq)tain USN promotion selection board, 
and that CDR Waltman's name be placed before that board for its consideration. 

9. Conflict of IntoresL CDR Waltman is making serious allegations of impropde^ against 
senior members of the JAG Corps, to include possible allegations against the cuiient Judge 
Advocate General of the Navy, who was a member of die FY-01 pnmcMion board and ^^ident 
of the FY-03 prranotion board. Special selection board requests arc routinely reviewed by 
membra^ of the JAG Corps. Werespect&llyrequestthatany legal review of these allegations 
and this request be conducted by civilian lawyers from the Navy General Counsel's office to 
avoid the conflict of interest that will inevitably occur when a JAG Corps lawyer is aslred to 
review the actions of senior officei^ of the JAG Corps when those same senior officers will 
determine where that JAG Corps lawyer will be assigned, who will sit on tiiat lawyer's fiiture 
promotion boards, and who will determine what type of woric that lawyra- will be assigned. 

10- Request for Invcstigalion. By copy of this letter and its enclosures, we respectfully 
request diat if this request is not granted, the Inspector General of the Department of Defaise 
investigate the allegations contained herein. 
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11. Copy to Co ngression al Committees. We are also submitting copies of this letter to the 
Chairmen of the Senate and House Aimed Services Committees for consideration, as they or 
their staffs deem approf^ate: 



Very Respectfidly, 




CDR,JA( 



M^tLattin 
Attorney at Law 



Copy to: 

Chainnan, Senate Anned Services Committee 
Oiainnan, Ifouse Armed Services Committee 
InspectcH- General, Department of Defense 



